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l. Issue Summary

1. Thisreport outlines the violations of the right to privacy for persons experiencing homelessness
in the United States. Article 17 of International Covenant on Civil and Political Rights
(ICCPR), which the U.S. has ratified, states “no one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence....”! However, the more than
3.5 million people who experience homelessness in the United States annually are forced to
exist partially or fully in the public sphere, where they “have to face a consistent suspicion and
scrutiny because they are consistently visible.”? What little privacy a homeless person enjoys
rests on their personal belongings and makeshift dwellings, but “sweeps” of homeless
encampments frequently result in the seizure and destruction of homeless persons’ property.*
People experiencing homelessness can also face criminal charges if police disregard the walls
of their tents or tarps and uncover evidence of crimes (such as possession of drugs) in searches
that would be impermissible in someone’s house. * Because homelessness falls
disproportionately on communities of color, LGBTQ individuals (particularly youth), persons
with disabilities, and women and families fleeing domestic violence, these violations
frequently intersect with other forms of discrimination, and result in further marginalization of
these homeless individuals.® We call on the Special Rapporteur on the Right to Privacy to
affirm that people experiencing homelessness are entitled to the same level of privacy in
whatever “home” they have access to, whether it be a shanty, a tent, a tarp, or just a blanket,
as a regularly housed person would expect in their home, and to call on U.S. law enforcement
and other agencies to respect, protect, and fulfill that right.

Il.  Sweeps of Homeless Encampments

2. More than 3.5 million people experience homelessness each year in the U.S., and because their
numbers far exceed the number of shelter beds in most communities, homeless encampments
can be found in every state in the country, and appear to be on the rise.® Some communities
have begun to address encampments constructively, through outreach and ensuring every
person has an adequate, appropriate place to go.” Many more, however, view the encampments
as nuisances to be simply swept out of existence, forcibly evicting their residents with no regard
for their dignity or property.® More than 100 encampments were been evicted between 2008
and 2012,° and more continue to be evicted every day.'® These evictions occur year round,
regardless of weather, often destroying the only shelter homeless people have from freezing
cold or scorching heat.!! In January 2016, for example, the Charleston, WV mayor evicted a
long-term encampment in 11 degree Fahrenheit (-11 degrees Celsius) weather, with no warning
and no plan for where to house the residents.*?

3. These sweeps result in “the often arbitrary seizure and frequent destruction of homeless
people’s personal property. . . Belongings are seized while homeless people are asleep,
momentarily away from their possessions, or under arrest.”'® These sweeps are prevalent
throughout the United States.!* In 2012, Los Angeles, California, faced its fifth lawsuit since
1987 over the city’s practice of seizing homeless people’s property during cleaning sweeps. ™
Although the court issued a preliminary injunction to halt these sweeps,*® this has not stopped
the searches and seizures of homeless people’s valuable property. In the past, Los Angeles has
continued its practice in the face of an injunction.’
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Public authorities often claim that the cleaning sweeps serve important public purposes. For
example, the city of Seattle, Washington, justified its sweeps by arguing that encampments
represent a danger to public health and safety.'® The city focused on these concerns instead of
addressing the underlying causes of the encampments, such as the lack of shelter space.

Regardless of their alleged purpose, the repercussions of the sweeps alone are significant
enough to render them unreasonable. For example, during sweeps in Fresno, California, police
destroyed homeless people’s personal property such as medicine and clothing.'® The loss of
property can have profound ramifications for a homeless individual’s health.?

1. Criminalization of homelessness

. Beyond the consequences of losing one’s entire home and belongings, homeless persons are
also subject to potential criminal consequences due to their living with only the barest of
protection in public places. For example, in 2015, Walter Pippin was experiencing
homelessness in Vancouver, WA, living under a tarp draped over a fence and guardrail,
preventing those outside from seeing in.?* While police were notifying encampment members
that they had to remove their camping structures between the hours of 6:30am and 9:30pm
under Vancouver’s camping ordinance, they knocked on Pippin’s tarp.?? He said he would be
out shortly, but the officer lifted the tarp without Pippin’s consent, revealing Pippin in his
makeshift bed with a bag of methamphetamine, for which he was then charged.® A lower court
suppressed this evidence as having been obtained in violation of the Washington State
Constitution’s protection of privacy in one’s home and belongings, but the prosecutors
appealed to the Washington Court of Appeals in a case that is now pending.?* "If this person
had rented wooden walls, we wouldn't have this debate. It would be unquestionable that the
police overstepped their bounds. But because this person is poor, then there becomes a debate
about whether this person even had a home and has any of the fundamental guarantees afforded
to the rest of us."?

. Pippin’s experience is common to many persons experiencing homelessness, who often face
homelessness for extended periods of time—months and even years.?® For them, whatever
shelter they are able to construct, whether legally or illegally, is their home, and their right to
privacy should inhere to that home the same as it would for any regularly housed person. To
deny them that right is to further marginalize and dehumanize this already highly marginalized
and dehumanized population.

IV.  Analysis and Conclusions

Because the detrimental effects of sweeps on homeless persons are out of proportion with their
alleged governmental purpose, and the interference with homeless persons’ privacy in their
makeshift housing creates disparate and disproportionate harm compared to regularly housed
persons, these acts violate the privacy rights of homeless people. Article 17 of the ICCPR limits
the manner in which the State can interfere with the right to privacy. The specific prohibition
of “arbitrary” interference extends the right to privacy beyond interferences that are provided
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for by law. It adds a protection against “capriciousness
arbitrary interference contains elements of injustice, unpredictability and unreasonableness.
Indeed, the Committee has recognized:
[T]he concept of arbitrariness is intended to guarantee that even interference provided
by the law should be in accordance with the provisions, aims and objectives of the
Covenant and should be, in any event, reasonable in the particular circumstances.?

Thus, the proportionality standard inquires into whether enforcement “had a purpose that
seems legitimate on the basis of the Covenant in its entirety, whether it was predictable in the
sense of rule of law and, in particular, whether it was reasonable (proportional) in relation to
the purposes to be achieved.”*® Furthermore, the right to privacy “dictates that State
interference be restrained and the principle of reasonableness be respected even with conduct
that has certain effects upon the common good (e.g., vagrancy, begging, prostitution, etc.)”’

In 2015, the U.S. supported a recommendation from the Human Rights Council’s second
Universal Periodic Review to “Amend laws that criminalize homelessness and which are not
in conformity with international human rights instruments.” ® This built on 2014
recommendations from the U.N. Human Rights Committee and Committee on Racial
Discrimination that federal agencies “engage with state and local authorities to: (a) abolish
criminalization of homelessness laws and policies at state and local levels; (b) ensure close
cooperation between all relevant stakeholders including social, health, law enforcement and
justice professionals at all levels to intensify efforts to find solutions for the homeless in
accordance with human rights standards; and (c) offer incentives for decriminalization and
implementation of such solutions, including by providing continued financial support to local
authorities implementing alternatives to criminalization and withdrawing funding for local
authorities criminalizing individuals experiencing homelessness.”

The U.S. government should be commended for recognizing that the imposition of criminal
penalties on homeless people is counterproductive public policy in violation of the ICCPR and
Convention Against Torture (CAT).3* Since 2015, the U.S. Departments of Justice (DOJ) and
Housing and Urban Development (HUD), as well as the U.S. Interagency Council on
Homelessness (USICH) has taken some significant steps to end the criminalization of
homelessness, citing their human rights obligations as part of the context for their actions. %

Despite these positive steps, criminalization of homelessness continues to grow. ¢ The
international community has recognized the criminalization of homelessness as a human rights
issue and the response reflects a growing consensus: criminalization laws violate the human
rights of those experiencing homelessness and should be abolished. Numerous UN Special
Rapporteurs®’, treaty bodies®®, and the Human Rights Council®® have denounced the practice
and call upon the United States to right this wrong. Several of their reports state that
criminalization of life-sustaining activities can constitute cruel, inhuman and degrading
treatment/punishment in violation of the United States’ treaty obligations.*® Even the United
States Interagency Council on Homelessness cautioned in its 2012 report that “criminalization
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measures may also violate international human rights law, specifically the Convention Against
Torture and the International Covenant on Civil and Political Rights.”*! Indeed, several
domestic courts have found criminalizing statutes unconstitutional under the Eighth
Amendment’s prohibition against cruel and unusual punishment,*? but there is no universally-
binding precedent and criminalization practices continue at the local level.

Since the United States fails to provide homeless people with adequate shelter or housing, they
have no choice but to live on the streets. Makeshift encampments, from the communal tent
cities described above to even a simple blanket or tarp pulled over one’s head, add security and
privacy to an otherwise haphazard existence. The harsh repercussions that sweeps a impose on
homeless people are disproportionate to the ends of cleaning up public spaces under Article
17°s right to privacy. Similarly, the invasion of homeless persons’ privacy in their makeshift
homes by law enforcement and use of evidence of crimes they find through those invasions
violate the right to privacy.

V. Suggested Questions for the Rapporteur to Ask Federal, State, and Local

Government

As the Rapporteur conducts his review, we respectfully suggest the following questions and
concerns be raised during the meetings with federal, state, and local government officials:

a. What steps has the federal government taken to work with local authorities to
cease forced evictions and sweeps of outdoor encampments and instead ensure
homeless residents are provided with adequate alternative housing?

b. What measures does the federal government take to challenge specific
criminalizing ordinances or practices that promote interference with homeless
persons privacy and property rights?

c. What steps are local law enforcement agencies taking to ensure the privacy rights
of homeless persons are respected?

VI.  Suggested Conclusions and Recommendations

The Rapporteur notes with concern reports that homeless persons in the United States continue
to be routinely and disproportionately criminalized for essential human functions and
behaviors they have no choice but to perform in public due to lack of available housing or
shelter space. Homeless encampments are routinely evicted, often under threat of arrest,
without the provision of adequate alternatives for their residents, often destroying homeless
persons’ belongings and putting them in physical danger in addition to violating their rights’
to privacy. The Rapportuer is particularly concerned with reports that evidence obtained
through non-consensual searches of homeless persons’ tents, tarps, and other sheltering
materials is potentially allowed in criminal cases against them.

The State Party should take immediate measures to eliminate the criminalization of basic life
activities where homeless persons have no choice but to perform them in public, cease
disparate enforcement of other laws that adversely affect homeless persons, and ensure
homeless persons are provided with housing—not punishment for their status. The fact that
homeless persons must exist in public does not diminish their right to privacy in whatever
limited space they are able to construct for themselves. For law enforcement purposes, a
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person’s housing, whether bricks and mortar, a tent, a tarp, or a blanket, should all be treated
with equivalent respect for the right to privacy for what lies within. Local governments should
immediately cease criminalization activities, including sweeps of homeless encampments and
destruction of homeless persons’ belongings and focus on housing, storage, and other
constructive solutions. Federal agencies should take active steps to discourage criminalization,
provide funding incentives for decriminalization and constructive alternative approaches,
ensure that they do not fund local practices that criminalize homelessness, and investigate and
prosecute criminalization policies or enforcement wherever they occur.

For more information, contact Eric Tars, Senior Attorney, etars@nlchp.org, +1-202-464-0034.
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